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NI CKERSON, District Judge:

Pavel Borodin petitions for issuance of a wit of
habeas corpus under 28 U S.C. 82241, to be released from
detenti on pending a hearing on a formal request for his
extradition. Pursuant to Magistrate Judge Pohorel sky's
provi sional arrest warrant under 18 U.S.C. 83184 and
Article 13 of the Extradition Treaty between the United
States and Switzerl and, Borodin was arrested at Kennedy
Airport en route to President Bush's inauguration on
January 17, 2001 and has been detained at the Metropolitan
Detention Center in Brooklyn. This petition cones before
this court after bail was denied by Magi strate Judge

Pohor el sky on January 25, 2001 and again on March 9, 2001.

Borodin is State Secretary of the Union of Russia and
Bel arus, a financial and trade union organized in January
of 2000. Prior to January of 2000, he was Chief of the
Adm nistrative Directorate of the Russian Federation,

overseei ng construction of governnment buil dings.



Magi strate Judge Pohorel sky's arrest warrant was
i ssued on the basis of a warrant froma Sw ss Exam ni ng
Magi strate i ssued January 10, 2000. The Swi ss gover nnment
i ssued a "conplementary"” warrant on January 24, 2001, and
a formal Extradition Request on February 5, 2001 seeking
Borodin's extradition to face charges of noney | aunderi ng
and participation in a crimnal organization in violation
of the Swiss Crim nal Code.

The formal request for extradition describes
docunent ati on amassed by the Sw ss investigating
magi strate in support of charges that Borodin exacted
ki ckbacks in the range of $30, 000,000 from Swi ss conpani es
for awardi ng them construction contracts in violation of
Swiss Crimnal Code Article 314, Dishonest Public
Adm ni stration and Swiss Crim nal Code Article 315,
Passi ve Corruption.

Specifically, Borodin is alleged to have abused his
position as head of the adm nistrative directorate of the

office of Presidential Affairs by awardi ng contracts for



reconstruction of the Grand Pal ace of the Kremin and the
Accounting Chanmber in Moscow to Mabetex Moscow, a
subsidiary of the Sw ss conpany Mbetex Project

Engi neering SA, through Borodin's associate Victor

St ol povski kh, and to the Swi ss conpany Mercata Tradi ng
Conpany t hrough Stol povski kh and Andrei Siletskiy,
Borodin's son-in-law. Large "conm ssions” were paid to
conpani es connected with Borodin and his famly and
associ ates for each contract. Borodin is also alleged to
have awarded contracts to Mercata for repair of the

presi dential airplane, and contracts for the
reconstruction and fitting of public buildings to Mabetex,
for which he was paid comm ssions, as were his sons-in-

| aw.

Anot her conpany, Lightstar Low Vol tage Systens,
incorporated in the Isle of Man, owned by Stol povski kh and
directed in Geneva by attorney G egory Connor, contracted
with Mercata to accept the conmm ssions paid on the

contracts, and distributed them anong of f shore conpani es



owned by Borodin's famly and associ ates, such as Wnsford

| nvestment Ltd. in the Bahamas, owned by Stol povski kh.
Borodin is also alleged to have comm tted noney

| aundering in violation of Swiss Crimnal Code Article

305bis by trying to conceal the kickbacks through

transfers anmong Swi ss bank accounts opened by the offshore

conpani es at banks such as UBS in Geneva, Banque du

Got hard in Lugano, Banque Adanmas in Lugano. Each of the

of fshore conpani es then made further distributions to the

Swi ss bank accounts of other offshore entities controlled

by Borodin, his famly and associ ates, such as Sonpbs

| nvestments in Cyprus, and the Amadeus Foundation in

Panama, both owned by Borodin, and the Thornton Foundati on

in Lichtenstein, owned by Borodin's daughter, Ekaterina

Sil etskaya. Attached to the Request for Extradition is a

t wo- page flow chart tracking the paynment of nonies from

t he awardi ng of the contracts, through the various

corporate entities and bank accounts, to the various

i ndi vi dual s naned.



Borodin is also alleged to have participated in a
crim nal organization in violation of Swiss Crimnal Code
Article 260bis, by setting up a secret organi zation with
his famly and associates to obtain incone by crimna
means. According to the Request for Extradition, Gregory
Connor, Fabrizio |lzzo, Maurice Ranseyer, and Bedget
Pacolli were indicted in June 2000 for noney | aundering
and/ or participation in a crimnal organization in this

case.

There is a presunption against bail in extradition
cases, because of the inportant national interest in
successfully fulfilling our obligations under extradition
treaties with other countries. Thus, release on bail is
not granted to potential extraditees absent "speci al
circunst ances" and assurance that the extraditee is not a

risk of flight. See Wight v. Henkel, 190 U.S. 40 (1903);

Beaulieu v. Hartigan, 554 F.2d 1 (1st Cir. 1977).




The "special circunstances” standard has been
interpreted as limted to situations in which the
justification for release is "pressing as well as plain."

See Inre Mtchell, 171 F. 289 (S.D.N. Y. 1909) (L. Hand,

J.); Inre Klein, 46 F.2d 85 (S.D.N. Y. 1930). Release on
bail in extradition cases should be "an unusual and

extraordinary thing." See United States ex rel. MNamara

v. Henkel, 46 F.2d 84 (S.D.N. Y. 1912).

At his first bail hearing before Magi strate Judge
Pohor el sky on January 25, 2001, the Magistrate found that
Borodi n had not sufficiently shown "special circunstances"
justifying release, and made no ruling regarding risk of
flight.

At the second bail hearing on March 9, 2001, the
Magi strate found that Borodin had sufficiently established
"special circunstances” relating to his duties in the
Russi an Federation governnent, but had not satisfied the

Magi strate that he was not a risk of flight.



A district judge reviews a magistrate judge's
detention or release determ nation de novo. See United
States v. Leon, 766 F.2d 77, 80 (2d Cir.1985). Though
the Bail Reform Act does not apply in extradition cases,
de novo review is al so proper when bail is sought by

petition for habeas corpus. See Mapp v. Reno, 2001 WL

1179811 (2d Cir.); United States v. Agnello, 101 F. Supp. 2d

108, 110 (E.D.N. Y. 2000); United States v. Leitner, 784

F.2d 159 (2d Cir. 1986).
I

Borodi n claims special circunmstances justifying his
rel ease fromdetention while awaiting his extradition
hearing on April 2, 2001. He also presents a "bai
package" of restrictions he suggests may be inposed upon
him in an effort to relieve any concern that he may be a
risk of flight. To sone extent, these two argunents
overlap, and the court will address themtogether.

Borodi n asserts as a special circunstance his

position as State Secretary of the Union of the Russian



Federation and Bel arus and his unique qualifications
rendering irreplaceable his | eadership in the conduct of
Uni on business. In particular, he maintains that while in
detention he cannot effectively supervise the preparation
for an upcom ng nmeeting of the Union del egates, at which
i nportant business will be conducted, including approval
of the budget.

In support of his contentions, Borodin submts the
statenments of high ranking officials of the Russian-
Bel arus Union, including the President of Belarus, and the
Prime M nister of the Russian Federation. They report the
i nportance of his functions as State Secretary. He also
includes a statenment by the Deputy State Secretary,
currently "tenporarily acting as State Secretary of the
Uni on," that he does not have the legal authority to nake
all of the decisions for which Borodin is responsible in
preparation for the upcom ng neeting.

Borodin has also provided a letter from Yuri Ushakov,

Russi an Ambassador to the United States. The letter
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states that Borodin's detention "makes it extrenely
difficult for any other official to performthe full scope
of his duties in his absence" and has "nobst seriously
hanpered the activities of the suprene bodies of the
Uni on. "

In an effort to address the issue of risk of flight,
M . Ushakov appeared at the first bail hearing on January
25, 2001, and stated that "[t]he Russian gover nnment
guarantees and will ensure M. Borodin's appearance before
the courts of the United States whenever required in this
matter." The Anmbassador went on to represent that the
Russi an government woul d post bail with the Court, and
offered to let Borodin live at the Russian Consulate in
New Yor k

Magi strate Judge Pohorel sky expressed concern that
because the Russian Consul ate is sovereign Russian
di pl omati c property under the Vienna Convention, neither
United States nor Swi ss authorities would be able to

conpel Borodin to | eave that property should he choose not
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to. In addition, Article 61, Section 1 of the Russian
Constitution provides that citizens of the Russian
Federation "my not be deported out of Russia or
extradited to another state.™

Borodin offered to execute a waiver of his
constitutional rights in this regard. The governnment
replied that there is no assurance that the waiver would
be enforceabl e under Russian law. |In any event, the court
shoul d not get into the business of trying to interpret
Russi an constitutional |aw.

At the second bail hearing on March 2, 2001, Borodin
offered to wear an electronic bracelet, and to provide at
his own expense, 24-hour surveillance if he were all owed
to live on "house arrest” at a location other than the
Russi an Consul ate. The | ocations suggested were the
residence attached to the Russian O thodox Church, or a
hotel or apartnment on the upper east side of Manhattan.
Borodin |later provided a formal Di plomatic Note fromthe

Russi an Federation Enbassy to the State Depart nment
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undertaking to "observe" any Court order prohibiting
Borodin fromentering Russian diplomatic property.
Borodin also offers a cash bond.

Borodi n's argunment for special circunstances
warranting his release on bail is that he is an inportant
person in the Russian-Bel arus Union, and that inportant
busi ness requires attention he cannot properly devote to
it in prison. He bolsters that argunment with the
assurances of the Russian governnent on his behal f,
assurances he says provide verification of his inportance
to the Union.

Further, Borodin asserts that the Swi ss have not
charged himwith a crime for which he properly may be
extradited. He argues at the outset that the Sw ss Request
for Extradition does not formally charge himw th any
crime, but rather rests only on a "soupgonné", or
suspicion. He contends that Article I(1) of the
Extradition Treaty requires that extraditees be "charged

with . . . an extraditable offense."



13

This techni cal argunment has been rejected by courts
on several grounds. These grounds are the principles that
American courts cannot beconme enneshed in the
technicalities of foreign crim nal processes, and that the
"charge" requirenment is satisfied by a requesting nation's
intent to prosecute as evidenced by the record. See.

e.g., United States ex rel. Petrushansky v. Marasco, 325

F.2d 562, 565 (2d Cir. 1963) (Anerican court should not
interpret the Mexican constitution; evidence was
sufficient to establish probable cause to extradite),

cert. denied., 376 U S. 952 (1964); In the Matter of the

Extradition of LaSalvia, 1986 W. 1436 (S.D.N.Y.

1986) (filing of formal charges is not a prerequisite to

extradition); In the Matter of Assarsson, 635 F.2d 1237,

1242-43 (7" Cir. 1980)(argunent that the Treaty inposes
requi renment of formal charges is based on "semantics, not

substance"); Emam v. United States District Court for the

Northern District of California, 834 F.2d 1444 (9" Cir.

1987) (government's intent to prosecute is sufficient to
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counter argunent that extradition is sought only to

gquestion); 1n the Matter of the Extradition of Lehning,

951 F. Supp. 505 (D. Del aware 1996) (requesting nation's
subm tted evidence established intent to prosecute).

At oral argument, counsel for Borodin explained that
the Swiss courts can only formally charge a defendant who
physi cally appears before them It would be absurd to
hold that the Swi ss cannot extradite Borodin to appear
before their courts to be formally charged because they
have not already formally charged him

Article 1 X(3) of the Extradition Treaty with
Swi tzerland provides in pertinent part that "[a] request
for extradition which relates to a person sought who has
not yet been tried shall be acconpanied by: (a) a
certified copy of the arrest warrant or any order having
simlar effect.”" This court has reviewed the Request for
Extradition and the acconpanyi ng Decl arati on of Kenneth
Propp, Attorney Adviser in the Ofice of the Legal Adviser

for the United States Departnment of State.
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It is clear to this court that the warrants dated
January 10, 2000 and January 24, 2001, and the fornmal
Request for Extradition fulfill the requirenments of the
Extradition Treaty. The Request for Extradition contains
an extensive, specific and detailed account of the
contractual and financial transactions in which Borodin
and his famly and associ ates are all eged to have engaged.
The standard for extraditability is whether there is
conpetent evidence to justify holding the accused to await
trial, and not whether the evidence is sufficient to

justify a conviction. See Collins v. Loisel, 259 U S

309, 316 (1922); LoDuca v._United States, 93 F.3d 1100,

1104 (2d Cir. 1996). The evidence subm tted appears
sufficient to show Borodin is extraditable.

At the first bail hearing, when asked what the
special circunmstances were, his counsel replied in part,
"you won't find, I don't think, any other case with[in]
nodern jurisprudential history where an anbassador cones

into court and gives a formal comm tnment on behalf of his
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governnment to the governnent of the United States that he
wi |l be made avail able and that their governnent needs him
to performhis duties.”

To the extent that Borodin's argument for speci al
circunmstances is based on the assurances of the Russian
governnment that he will be made available, it fails.
Absence of risk of flight is not a legally cognizable

"special circunmstance” justifying release frombail. See,

e.g., Salerno v. United States, 878 F.2d 317, 318 (9" Cir

1989); United States v. Leitner, 784 F.2d 159, 161 (2d

Cir. 1986); LoDuca v. United States, 1995 W. 428636

(E.D.N.Y.).

At the second bail hearing, counsel argued, "what
makes this a special circunmstance, unique, there is no
other case like this, is that it is not just sone other
chief executive officer and it is not just sone conpany
man." In its papers and in oral argunment, counsel
supported its argunent with extensive information

regardi ng Borodin's personal and professional experience
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and standing in both the Russian and Bel arus political
comruni ties.

The Russi an-Bel arus Union is undeniably an inportant
econom ¢ and political body, and the position of State
Secretary is undoubtedly inmportant to the running of the
Uni on. Indeed, the inportance of the business of the
Uni on argues agai nst the contention that a | eader in
absentia attenpting to oversee that business froma
foreign hotel roomw Il be sufficiently nore effective
t han one doing so froma foreign prison cell

I n many ways, Borodin's argument is really that his
presence is crucial to the Union, rather than that he can
function adequately as a | eader of the Union if only he is
rel eased fromprison to 24-hour house arrest. Wiile there
are undoubtedly |l arge differences between prison and house
arrest in ternms of confort and conveni ence to Borodin and
hi s associates, these are not enough to constitute

"special circunstances.” See In re Klein, 46 F.2d 85

(S.D.N. Y. 1930).
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Borodi n contends that his uni que background nakes him
uni quely qualified to bring the representatives of these
two nations together, in a young and fragile Union. The
argunment for special circunstances depends quite heavily
on the proposition that Borodin hinself is indispensable
to his inportant position. This is not so nmuch an
argument of special circunstances as it is an argunent for
t he special status of Borodin hinself. While the court
does not question Borodin's qualifications for his
position, Borodin's status does not constitute a speci al
ci rcunmst ance which overcones a presunption against bail in
extradition cases.

The conduct of Union business fromprison is
undeni ably difficult. Borodin may make tel ephone calls
and see visitors in prison, albeit on alimted basis. He
does not have conputer access, nor can he receive faxes in
prison. But he may receive docunents there, and review
themwi th his visitors. According to the Anbassador's

statement at the first bail hearing, his chief of staff
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may be made available to himin New York. His
responsibility as State Secretary is presently being
covered by the Deputy.

The nost pressing task that Borodin cites in his
argument is the preparation of a budget for the upcon ng
Uni on. Wil e the upconi ng Union neeting was reschedul ed
from March until April, that kind of delay due to the
unavailability of a significant participant is not
unconmon in the course of business or governnent al
affairs, and does not constitute an extraordi nary
har dshi p.

It is difficult to see how noving Borodin from prison
to 24-hour confinenment can significantly relieve any
ongoi ng harmclaimed to be visited upon the functioning of
the Union. The court is not persuaded that other
adm ni strative renedi es could not be enployed to continue
this work of the Union in Borodin's absence, as indeed it
has been doing since he left Russia prior to his arrest on

January 17, 2001
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At the level of international econom c and political
affairs, Borodin's contentions do not show the kind of
"special circunmstances” that m ght justify release on

bail. See United States v. Kin-Hong, 83 F.3d 523 (1st Cir

1996) (court found no special circumstances to justify
rel ease on bail where reversion of sovereignty of Hong
Kong to People's Republic of China presented |egal issues
concerning petitioner's extraditability to Hong Kong and
del ay in proceedings).

The circunmstances in this case are unusual and
unfortunate. Many extradition cases entail unusual and
unfortunate circunstances. |In reviewing the entire
record, this court does not find that Borodin has made a
showi ng of special circunstances sufficient to overcone
t he presunpti on agai nst bail.

1]

At oral argument on the habeas corpus petition,

counsel for Borodin characterized Magi strate Judge

Pohorel sky's finding of risk of flight as "mnimal." This
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is not altogether accurate, and this court does not agree
with such an assessnent.

A fundanmental inquiry in the nmeasurenent of an
extraditee's risk of flight is whether he has sufficient
ties to the community to nake flight unlikely. See, e.g.,

Extradition of Nacif-Borge, 829 F.Supp. 1210 (D. Nev.

1993). There is no dispute in this case that Borodin has
no significant ties to the United States which woul d
prevent his flight.

Further, the Russian governnent has taken the
position that Borodin did not commt any crine in
connection with the transactions underlying the Sw ss
extradition request. Coupled with Borodin's political and
financial influence in Russia, it would seemthat he has
significant notive and potential for opportunity to flee
i f rel eased.

Magi strate Judge Pohorel sky found, in the second bai
hearing, that though "the risk may not be high, given the

undertaki ngs that have been made by the Russian
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Governnment, it is a risk I just cannot ignore."™ The
Magi strate Judge was primarily concerned that, even under
24-hour surveillance, Borodin could seek haven within the
consul ate or on another Russian diplomatic property.

In an effort to alleviate that concern, Borodin has
provided a Di plomatic Note fromthe Russian Federation to
the United States Department of State, stating:

If the Court decides to release P.P. Borodin on

bail until the hearing in the matter of

extradition fromthe USA to Sw tzerl and under

the condition of prohibiting P.P. Borodin from

visiting Russian diplomtic and consul ar

agencies in the USA, the Russian Party wll

observe the aforenmentioned order of the Court.

While there is no reason for the court to
question the good faith of this statenent, it remains an
incontrovertible fact that, if released on bail, under
what ever surveillance, Borodin could potentially secret
hi msel f in Russian diplomatic property. |[If that were to
happen, neither American nor Sw ss authorities could

enforce his extradition or even his court appearance, and

t he Russian governnent, by the terns of its own
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Constitution, would be faced with violating the
Constitutional rights of its own citizen if it were to
give himup for extradition upon the request of the
Anmerican or Swi ss governnents.

Al t hough Borodin offers to waive this constitutional
right not to be extradited, this court has no jurisdiction
to accept his waiver on behalf of the Russian governnment,
and clainms no conpetence to deci de whether the waiver
woul d be enforceabl e under Russian |law. See, e.g., United

States ex rel. Petrushansky v. Marasco, 325 F.2d 562, 565

(2d Cir. 1963) (Anmerican court should not interpret the
Mexi can constitution), cert. denied., 376 U S. 952 (1964).
Magi strate Judge Pohorel sky al so asked for input from
the United States Departnment of State on the issues of the
inviolability of Russian diplomtic and consul ar prem ses,
and of the guarantees nmade by Russi an Anbassador Ushakov.
He received a |letter dated March 8, 2001, in which the
Departnent outlined the provisions of the 1963 Vi enna

Conventi on on Consul ar Rel ati ons and the 1964 Consul ar
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Convention and Protocol between the United States and the
Sovi et Uni on.

The Departnment then stated that the Russian
Federation could waive the imunity of its consul ar
of ficers and enpl oyees and its Consul General by express
writing, and could agree to be bound by a court order.

The letter quoted a provision of the Consul ar Convention
which states that "[w]ithout prejudice to their privileges
and immunities, it is the duty of all persons enjoying
such privileges and immunities to respect the | aws and
regul ati ons of the receiving state.”

This says no nore than that the Russian Federation
may waive the immunity of its diplomtic personnel, and
that those with Russian diplomatic imunity must "respect”
the laws of the United States w thout conprom sing their
imunity. None of these conditions applies to Borodin,
who does not have diplomatic imunity. They m ght apply
in a situation where a Russian diplomt was offering safe

haven to Borodin in contravention of a court order, but
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not if Borodin were on Russian diplomtic property the
i mmunity of which has not been expressly waived.

The Russi an Federation has not offered to waive the
imunity of its Consulate. |t has agreed to "observe" any
court order which prohibits Borodin from"visiting Russian
di pl omati c or consul ar agencies.” Presumably this neans
t hat the Russian Federation would not allow Borodin onto
such di pl omatic property, though it does not expressly say
so, and does not say that the Russian Federation woul d
deliver Borodin to American or Swi ss authorities if he
were somehow to find his way onto such properties. Nor
woul d the court expect the Russian Federation to make such
guarantees in contravention of its own constitutiona
prohi bition against extradition of its citizens.

The State Departnment then addressed the issue of
Anbassador Ushakov's guarantees as foll ows:

The State Department has no reason to doubt the

food faith of Anmbassador Ushakov or the

Government of the Russian Federation and, in

fact, routinely relies on such good faith for

t he conduct of diplomatic relations with Russia
and other countries. However, we note that M.
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Borodi n's Menmorandum of Law dated February 26,
2001 supporting his application for bail, cites
the Restatenent (Third) of Foreign Relations
Law of the United States, sections 302 and 321,
for the proposition that an Anmbassador's
representations to a U S. Court should
constitute a binding agreenent under the
principles of international |aw. These

provi sions of the Restatenent restate the
international |aw principle that an

i nternational agreement is an agreenent between
two or nore states that is intended to be

| egal 'y binding upon them The cited sections
of the Restatenment are not relevant, however,
in the absence of nutual agreenent between two
or nore states.

At oral argunment, Borodin's counsel attenpted to
characterize this carefully worded |etter as a docunent in
which "the State Departnment has chosen to speak on these
i ssues [and] has not opposed M. Borodin's release on bai
under appropriate circunstances.” This is m sl eading.

The Departnment was asked specifically to speak on
these two issues by Magi strate Judge Pohorel sky; it did
not choose to weigh in on Borodin's behalf. Further, the
Departnment did not offer an opinion one way or the other
concerning Borodin's bail eligibility under any

ci rcumst ances.
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What the letter does say is that the Anbassador's
statenents, while taken in good faith, do not, contrary to
Borodi n's nmenorandum represent a bindi ng agreenent
bet ween the two nations, because there is no nutual
agreenment between the two nations. Therefore, the
Ambassador cannot legally bind the Russian Federation with
his statenents.

At oral argunment, counsel for Borodin asked the court

to review Kin-Hong v. United States, 926 F.Supp. 1180 (D

Mass. 1996), in which the district judge found that the
petitioner denonstrated conditions of release that would
reasonably assure his presence at future proceedi ngs, and
granted bail with el aborate conditions simlar to those
proposed by Borodi n.

The court has reviewed this case, and finds that the
underlying facts are not conparable to those here. In any
event, the First Circuit Court of Appeals reversed the

district court's decision, finding no special
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ci rcumst ances. See United States v.Kin-Hong, 83 F.3d 523

(1st Cir. 1996).

Borodin's offer to pay for 24-hour surveillance
i ncluding the wearing of an electronic bracelet and
confinenent to a selected |ocation would be rejected even
if sovereign Russian property were not so proximtely
available as it is here in New York. In the first place,
such arrangenents are never one hundred percent
infallible, and the presunption against bail in
extradition cases counsels against incurring even a snal
ri sk absent special circumstances. The risk in this case
is not negligible, considering the relative ease with
whi ch Borodin could enter Russian diplomtic property in
the City of New York if he were able to evade his
det ai ners.

Second, it is contrary to underlying principles of
detention and release on bail that individuals otherw se
ineligible for rel ease should be able to buy their way out

by constructing a private jail, policed by security guards
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not trained by or ultimately accountable to the
government, even if carefully selected. Even if the cost
of surveillance is covered by Borodin, the governnent

still incurs an added adm ni strative burden in supervising

the surveillance. See, e.g., United States v. Agnello, 101

F. Supp. 2d 108, 115 (E.D.N. Y. 2000); United States V.

Bel l onn, 944 F. Supp. 1160, 1167 (S.D.N.Y.1996).

G ven Borodin's lack of ties to the United States,
his notive and opportunity to flee, and underlying policy
mtigating agai nst private detention arrangenents, the
court finds that there is a significant risk of flight in
Borodin's case, and rejects his proposal to be rel eased
under private surveill ance.

The petition for habeas corpus is denied.

So ordered.

Dat ed: Brooklyn, New York

March 21, 2001
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Eugene H. Ni ckerson,

u. S. D J.



